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Deer Sirt Opinfon

Rei Milsage fees v "y
T lr the facts get

'-sn it and partisalarly
Jesgw as mentioned {n the
e of my letter.*

Youy r O bearing date of Vay 1041, ad~
dreg : : ¥e C, Anderscn, 5h¢r1£t at ﬁan County,
reada wg fa)

péve fequested my opinion s® to your

86 of out of county arrests in both
tisdemeanorand feloay prosecutions psnding in this
eounty,

*In oase of a felony prossoution pending in
this county you a&re advised that ycu have e right

to arrest the offender in sany sounty of this State

NO COMMUNICATION (8 TO BE CONSTRUED A8 A DEPARTMENTAL OPINION UNLESS APFROVED 8Y THE ATTORNEY GRNERAL OR FIRST ASSISTANT
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unlecrs Lhe warrant is lssued by & ocounty commise
sloner, commissioners' gourt, mayor or recorder of
an incorporated town. Iln event of the latter the
pioz§aions of Art, 824, ¢, C. P. should bLe complied
with.

“When an arrest is mede out of this oounty in
a Telony case it 1z your duty to bring the offender
before 2 magistrate of this ocunty., The coffender
ie not entitled to make duil in the county of his
arrest in such case.

"In oase of a misdemsancr prosecution perding
in this county you are advised thet you have a
right %o arrest the offender in any county of this
State unless the warrant is issued by s county oom~
miasioner, commissioners! eourt, mayor or resorder
of an ingsorporated town. In tvunt of the latter the
pr:;isiona of Art, 834, C. . P. should be eomplied
with,

| “#hen an arrest is made eut of this ecounty in a
risdemeanor case it im your duty to taks the offender
before e magistrate of the county whare you make
the arrest., If the offender ¢an make ball he should
then be released. 4And in tiis situation you wonld bde
entitled to your mileage for going to the plecs of
arrest, fee for arrest and fes for relaase, but you
would 20t be sntitlied to your mileage for the return
trip.

"If the offender siould not Le adle to make bail
as outlined eabove you should retura 2im to the jaild
of this cocunty, and in whioh event you would bea
entitled to miiaago both going and ooming, in sédi~
tion to your other fees.

"You ere further advised that 1t is not nsoessery
that the arrest be made by an cffiocer of the county
where the offender is located. Under the applicadle
provisions of Art. BE3, €, ¢. P. you have authority
to make an errest mnywhere in Texas."

Article 36, Vernon's Annotated (cde of Criminsl Proeedurs,
provides:




Hon. BE. D, Stringer, puge $

"The following are 'peace officers:' the
sheriff and his deputies, constadle, the marshal
or poliocemen of an inoorporated town or city,
the officers, non-commiseioned offigers and privetes
of the State ranger force, and any private person
specislly appointed to sxscute eriminal process,"

Article 223, Vernon's innotated Code of (riminal Proce~
dure, readz aa follows:

A warrant of arrest, issued by sny county or
distriot clerk, or by sny magistrate (except ocounty
sommizgioners or comxissioners courta, wmayors or
recorders of an incorporated eity or town), shall
extend to any part of the State; antd any pesace
officer to whom said warrant is directed, or inte
whose Lands the same has been transferred, shall
be authorized to sxsoute the same in any county in
tuis Stete.”

It is clear, therefore, that a sheriff being & pesace officer
as that term ia 5arinod in Article 88, supra, may exegute a
warrant of arrest in any eounty in Texas. It was held in the
cass of Henson va, Stats, 49 8, W. (24) 483, that Artlole 283,
supra, doee not extend the right of s peace officer t0© make an
arrest ocutside of his county in the abysmpe of a warreant, and
that an arrest aade without a warrant is void.

Article E84, Vernon's Annotated Code of Criminal Procedurs,
provides:

"When a warrant of arresd is 1ssued by any
sounty commissionar or commissioners court, mayor
or recordey of an incorporasted oity or tomn, it ocan
not be exsouted in another county than the one in
which it issues, extept!

"l. It be indorsed dy e Judge of a court of
rooord, in which cate 1t mey be executed mnywhers
in the Stete, oX

"z. If it ve indorsed by any magistrate in
the oounty in which the ascused is found, 1t mey be
exscuted in such county, The indorsement may bet
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'Lat ti:is warrant be executed in the county of
essscnnavtsnnal Or, ir th. indeorsenxent is made by
a judge of & sourt of record, then the indorsement
may be: ‘let this warrant be exscuted in any
ecunty of the ~tate of Texes.' &iny other words of
1 the same meaning will be sufficieant. The indorse~
! kent shell be dated, and signed officielly by the
magistrate making {t."

-~ Artiecle 1085, Vernon's Annotated Code of Criminel Proce-
dure, reads in part as followst

*"The following fees shell be allowed the
sherirf, or other peace o"ficer performing the
same services in misdemsanor casez, to bde taxed
egainst the defendant on conviotion:

"ll. For each mile Le xay be compelled to

- travel in executing orizinal prodess and summonin
or attaching witness, seven and one-half cents. ¥For
traveling in the serviee of process not otherwise
provided for, the sum of sever and one~half cents
for each mile going and returning. I two or more
persons are mentioned in the sams writ, or two or
rore writs in the same oase, he shall charge only
for the distance sotually and necessarily traveled
in %he same.”

Article 235, Vernon's An‘otated Cola of Criminal Prosedurse,
provides:

“"One arrested for a misdemeanor shall bve taken
before a megistrate of the ecunty where the arrest
tekes plece who shall teke bail eand tranpsnit
1 impediately the bodd so taken to the court having
jurisdiction of the offense,”

irticle 234, Vernon's Annoteated Code of 7riminal Procsdure,
providas:

"One arrested in cne county for Telony oome
mitted in snother shall in all seses be taken
befors some magistrate of the county where 1t was
alleged the offense wes committed.”
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After sarefully considering the above mentioned statutes
in cosnestior with the stetaments made in your letter opinion
guoted above, we agree with all the cvonclusions stated there~
in except the ztatement in the flfth paregraph relative to the
mileage the sherliff would be entitled to receive when the
perty charged with the mipgdemsenor offense 1s arrested in
another ocounty and teken before a magistrate of that county
where he makes bdbail. You state that the sheriff would not be
entitled t0 mileage for the return trip. It is our opinion
that under Sasotion 1l of Artiocle 1088, supra, the sherirs
would be entitled to the same mileage necessarily ané astually

traveled on his Treturu trip as he would be in going to the

pisce of arrest.

Trusting that the foregolng fully answers your inquiry,
w8 arse '

Yours very truly
ATTORNEY CENERAL OF TEXAS

TIRET ASETGTANT By .

APFLOVED JUN 9, 1,941

ATTUORNEY GENERAL Ardell) %illisms
Aggistant
ANIN
APPROVED
OMMION
COMMITTER
BY.




